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STATEMENT CF THE | SSUES

The issues in the case are whether the allegations of the
Adm ni strative Conplaint are correct, and, if so, what penalty
shoul d be i nposed.

PRELI M NARY STATEMENT

By Adm nistrative Conplaint dated May 31, 2005, the
Departnment of Health (Petitioner) alleged that Janmes S.
Pendergraft, M D. (Respondent), had viol ated Subsection
458.331(1)(c), Florida Statutes (2004).

The Respondent disputed the allegations and requested a
formal adm nistrative hearing. The Petitioner forwarded the
request for hearing to the D vision of Adm nistrative Hearings,
whi ch schedul ed and conducted t he proceedi ng.

At the hearing, the Petitioner presented the testinony of
one witness and had Exhibits nunbered 1 through 5 and 7 admtted
into evidence. The Respondent presented the testinony of one
wi tness and had Exhibits nunbered 1 through 3 admitted into
evi dence.

The one-volunme Transcript of the hearing was filed on
Novenber 3, 2005. Pursuant to the schedul e adopted by the
parties, both filed Proposed Recommended Orders on Decenber 5,

2005.



FI NDI NGS OF FACT

1. At all tinmes material to this case, the Respondent was
a |icensed physician, holding Florida |icense nunber ME 59702.
The Respondent is board-certified in obstetrics and gynecol ogy.

2. The Respondent has been licensed in Florida since 1991
and has never been the subject of a previous disciplinary
action.

3. In the md-1990s the Respondent owned and oper at ed
several wonen's health clinics in Florida, where he practiced
mat ernal / fetal medi ci ne and perforned term nati ons of
pr egnanci es.

4. In August 1997, the Respondent purchased a building in
Ccal a, Florida, for the purpose of opening a wonen's health
clinic. Hs intention to open a clinic in Ccala was apparently
controversial, and he was asked by Larry Cretul, the Chairman of
the Marion County Conmi ssion, to reconsider the decision.

5. The Respondent becane associated with M chae
Spi el vogel , a real estate broker, through M. Spielvogel's wfe,
who worked for the Respondent. The Respondent discussed with
M. Spielvogel the possibility that the Ccal a property could be
sold to the Marion County governnent. M. Spielvogel engaged in
t el ephone conversations with M. Cretul about the sale of the

property to the county.



6. M. Cretul allegedly becane concerned about the nature
of the conversations and contacted | aw enforcenent authorities.
An investigation by the Ccala office of the Federal Bureau of
| nvestigation (FBI) commenced, which included the recording of
t he conversations between M. Spielvogel and M. Cretul,
apparently without M. Spielvogel's know edge.

7. On one specific occasion, a conversation occurred
between M. Spielvogel and M. Cretul, after which
M. Spielvogel contacted the Tanpa office of the FBI and
reported that M. Cretul had threatened him

8. M. Spielvogel told the FBI that M. Cretul had
referenced an Al abama wonen's clinic that had been bonbed on the
date of the alleged conversation, and suggested that the Ccal a
clinic would cone to an even nore spectacul ar dem se.

9. By subsequently prepared affidavit, M. Spielvogel
reported the substance of the conversation including the
all egation that M. Cretul had threatened the facility. Al so by
affidavit, the Respondent reported that he had been present with
M. Spielvogel during the conversation and although not able to
hear M. Cretul speak, had observed M. Spielvogel react as if
M. Cretul had threatened the Ocala clinic.

10. The Ccala clinic eventually opened. The Respondent
sought to enploy off-duty | aw enforcenent officers to provide

security for the facility, but the Marion County Sheriff's



Department deni ed the request. The Respondent sought relief by
filing a federal |awsuit against Marion County and ot her
parties.

11. During a conversation with the county's attorney as to
why the county had been naned in the suit, the Respondent's
counsel reported to the county's attorney the threat allegedly
made by M. Cretul. In addition, the Respondent's counsel
produced the affidavits of the Respondent and Spi el vogel
regardi ng the all eged conversati on.

12. The county attorney allegedly |earned fromM. Cretul
that the conversations had been recorded, contacted the FBlI, and
eventual | y convened an unsuccessful settlenent conference in
March 1999 that was vi deotaped by the FBI

13. In April 1999, the FBI allegedly advised
M . Spielvogel that the | aw enforcenent authorities were
aware that the allegations against M. Cretul were false.

M . Spielvogel advised the Respondent that the FBI had been
i nvestigating the allegation.

14. In June 2000, both the Respondent and M. Spiel vogel
were indicted by a grand jury and charged with conspiracy to
commit extortion, mail fraud, and perjury. M. Spielvogel was
additionally charged with filing a false affidavit and maki ng

false statenents to the FBI.



15. The trial comrenced in January 2001. The nmen were
tried as co-defendants al though represented by separate counsel.
A break in the trial occurred fromJanuary 12 through
January 19, due to a scheduling conflict.

16. Wen the break commenced, the Respondent's defense
| awyers received detail ed transcriptions of recorded tel ephone
conversations between M. Spielvogel and M. Cretul, at which
time it becanme obvious to the defense teamthat M. Spiel voge
had been untruthful about his conversations with M. Cretul
and that the alleged threat by M. Cretul had not occurred.
When confronted with the information by counsel, M. Spielvogel
adm tted the dishonesty and apol ogi zed. The Respondent was
not present at the tine the |awers confronted M. Spiel vogel,
but entered the roomshortly thereafter and observed
M. Spielvogel 's apol ogy.

17. The defense | awers decided that when the trial
resumed, M. Spielvogel would nmake the disclosure of his
di shonesty during his testinony, which was schedul ed to begin
when the trial resuned. The Respondent was scheduled to testify
after M. Spielvogel. Wen the trial resunmed, M. Spielvogel
and the Respondent testified as planned.

18. On February 1, 2001, the jury convicted both
M. Spielvogel and the Respondent on all counts charged. In

May, the Respondent was sentenced to serve 46 nonths in prison,



pl aced on two years of supervised rel ease, and fined $25, 000.
M . Spielvogel was sentenced to 41 nonths in prison and three
years of supervised rel ease.

19. The Respondent entered prison and began serving his
sentence in July 2001.

20. The convictions were appealed to the United States
Court of Appeals for the Eleventh Grcuit. Oal argunents
occurred on February 27, 2001. The Respondent was ordered
rel eased from prison on February 28, 2001

21. By witten decision issued on July 16, 2001, the
Respondent's conviction was vacated, and the case was renmanded
for retrial on the sole issue of whether the Respondent's
affidavit regarding his observations during the
Spi el vogel / Cretul threat conversation was fal se and constituted
conspiracy to commt perjury.

22. The court found that the Respondent's threat to file
litigation against Marion County, "even if nmade in bad faith and
supported by false affidavits" failed to violate the statute
(the "Hobbs Act") under which the Respondent had been charged as
to the indictnment for conspiracy to commt extortion or
attenpted extortion.

23. The court further found that the "mailing of

[itigation docunents, even perjurious ones, did not violate the



mai | fraud statute" under which the Respondent and
M . Spielvogel had been charged.

24. As to the actual affidavits, the governnent had
charged that the Respondent and Spi el vogel had agreed to supply
perjured affidavits as evidence in the | egal action against
Marion County. The court, reviewing the evidence as required in
the light nost favorable to the governnent's position, stated
that the governnent offered circunstantial evidence upon which a
jury could infer such an agreenent. The court specifically
stated as foll ows:

During the Governnment's case, it introduced
the affidavits of Spielvogel and
Pendergraft. These statenents indicated
that Cretul threatened Spielvogel on
January 29 and that Pendergraft observed
Spi el vogel receiving these threats. The
Governnent of fered evidence that Cretul did
not, in fact, make the threats on

January 29. Cretul testified that he never
made the threat asserted by Spielvogel, and,
on the FBlI tapes of Cretul's conversations
with Spielvogel, Cretul never nade the
threats that Spielvogel asserted in his
affidavit. This denonstrated that

Spi el vogel 's statenments were fal se.

Furt hernore, Spielvogel was at hone when he
spoke with Cretul on January 29. The

Gover nnent and Pendergraft stipul ated that
Pendergraft was not at Spielvogel's hone
during Spielvogel's conversation wth Cretul
on January 29. This was evidence that
Pendergraft did not observe what he said he
observed. Fromthis circunstanti al
evidence, the jury could infer that
Pendergraft and Spi el vogel agreed to
fabricate the threats and Pendergraft's
observation of the threats.



25. Because the original perjury conviction was included
wi thin the convictions for extortion and mail fraud (both of
whi ch wer e vacated), the court remanded the case and directed
that the perjury charge should be retried against the
Respondent. I n Cctober 2002, the U S. Attorney initiated
re-prosecution of the perjury case.

26. In March 2004, after additional litigation including
anot her appeal to the United States Court of Appeal for the
Eleventh Grcuit, the trial judge directed the parties to
resolve the case. Discussions between all parties eventually
resulted in the Respondent's entry on June 28, 2004, of a guilty
pl ea to one count of "Accessory After the Fact," and he was
adjudicated guilty by the trial court.

27. The facts upon which the Respondent entered the plea
and was convicted were set forth in a docunent titled "Factual
Basi s" which provides as follows:

Janes Scott Pendergraft is a medical doctor
who owns and operates several wonen's
reproductive health facilities in the State
of Florida, including one in Ccala. In
February 1998, M chael Spielvogel, a

busi ness associ ate of Pendergraft,
intentionally nmade fal se reports to agents
of the Federal Bureau of Investigation
(FBI), regarding alleged threats of death
and destruction by then Conmm ssioner Larry
Cretul. Specifically, Spielvogel falsely
reported to the FBI that Conm ssioner Cretul

had threatened that if Dr. Pendergraft
opened a nedical facility in Ccala, Florida,



a bonbing that had recently occurred at a
medi cal facility in Birm ngham Al abama
"woul d be nothing conpared to what woul d
happen in Ccala.” At the tinme Spiel vogel
made the false reports to the FBI, he
(Spi el vogel ) knew that Cretul had never nade
this statenent.

Spi el vogel was subsequently indicted and
charged with making a false report to the
FBI, in violation of 18 U S.C. § 1001, and
his trial conmmenced on January 2, 2001, in
Ccala, Florida. Wile the trial was in
progress, Spielvogel infornmed Pendergraft
that Cretul had never nade the alleged

t hreat ening statenent, and that Spielvoge
had thus nade a fal se report to the FBI

Spi el vogel , however, continued to relay to
Dr. Pendergraft that he felt threatened by
t he communi cations with Cretul, and that
Spi el vogel staged a tel ephone call in front
of Pendergraft where he repeated the threat
into the tel ephone to convince Pendergraft
that Cretul had just made the threat.

Before the comrencenent of the trial,
Pendergraft had procured the professional
services of WIliam Caddy, Ph.D., a clinical
psychol ogi st, to assist in Spielvogel's
defense. Dr. Caddy was prepared to testify,
and Pendergraft was aware of the substance
of the prospective testinony of Dr. Caddy,
by having reviewed Dr. Caddy's report.
Pendergraft knew that Dr. Caddy's report did
not contain the truthful disclosure
referenced above, and, in fact, reported

t hat Spi el vogel believed the false
statements to be true. Pendergraft took the
affirmati ve step of concealing the crine
commtted by Spielvogel by continuing to
procure and pay for the services of

Dr. Caddy, which included providing

contenpl ated testinony at the trial on
behal f of M. Spielvogel in order to have

hi m exonerated and avoi d puni shnent.

10



28. Based upon the conviction of Accessory After the Fact,
t he Respondent was sentenced to tine served, and to pay a total
of $300 in assessnments and fi nes.

CONCLUSI ONS OF LAW

29. The Division of Admnistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. 8§ 120.57(1), Fla. Stat. (2004).

30. The Petitioner has the burden of establishing the
al l egations of the Adm nistrative Conplaint by clear and

convi ncing evidence. Departnent of Banking and Fi nance v.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987). dear and convincing

evidence is that which is credible, precise, explicit, and

| acki ng confusion as to the facts in issue. The evidence nust
be of such weight that it produces in the mnd of the trier of
fact the firmbelief of conviction, w thout hesitancy, as to the

truth of the allegations. Slonmowitz v. Wl ker, 429 So. 2d 797,

800 (Fla. 4th DCA 1983).
31. The Adm nistrative Conplaint filed in this case
all eges that the Respondent viol ated Subsection 458.331(1)(c),
Florida Statutes (2004), which provides as foll ows:
(1) The follow ng acts constitute grounds

for denial of a license or disciplinary
action, as specified in s. 456.072(2):

* * *

11



(c) Being convicted or found guilty of, or
entering a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
practice of nmedicine or to the ability to
practice nedicine.

32. Subsection 458.305(3), Florida Statutes (2004),
defines the "practice of nedicine" to nmean "the diagnosis,
treatment, operation, or prescription for any human di sease,
pain, injury, deformty, or other physical or nental condition."

33. Disciplinary statutes are penal in nature and nust be
strictly interpreted against the authorization of discipline and

in favor of the person sought to be penalized. Minch v.

Depart nent of Professional Regulation, 592 So. 2d 1136 (Fla. 1st

DCA 1992).
34. The Adm nistrative Conplaint in relevant part sets
forth the followi ng allegations:

On or about May 28, 2004, Respondent was
charged by a one count supercedi ng
information in case nunber 5:00-or-21(S1)-
Oc-32CRJ in the United States District
Court, Mddle District of Florida, Ccala

Di vision, with one count of know ngly and
willfully assisting an offender in order to
hi nder and prevent the offender's trial and
puni shment, in violation of Title 18, United
States Code, Section 3, in that Respondent
knew and failed to report to the Federal
Bureau of Investigation (FBI) that the
statenments made by his business partner

M chael Spielvogel to the FBI were false.

The facts underlying the charges filed

agai nst the Respondent were that Respondent
knew that his business partner had nmade

12



statenents to the FBlI during an
investigation that were false. The
statenments by Respondent's busi ness partner
were made in an attenpt to conspire to
commt extortion and these statenents
damaged the reputation of a governnent
official by falsely inplying that he
contenpl ated the use of actual or inplicit
threats of or acts of violence and ot her
crimnal nmeans to cause harmto a person
and/ or property.

On or about June 28, 2004, Respondent
entered a plea of guilty in case nunber
5:00-0r-21(S1)-CQ-32GRJ in the United States
District Court, Mddle District of Florida,
Ccal a Division, to one count of Accessory
After the Fact.

35. Contrary to the Adm nistrative Conplaint, neither the
superceding informati on nor the factual basis upon which the
Respondent was convicted references any failure by the
Respondent to report to the FBI know edge of the falsity of
Spi el vogel 's claimregarding the alleged threat fromM. Cretul.

36. Disciplinary action my be based only on the offenses

specifically alleged in the Adm nistrative Conplaint. Trevisan

v. Departnent of Health, 908 So. 2d 1108, (Fla. 1st DCA 2005);

Ghani v. Departnent of Health, 714 So. 2d 1113 (Fla. 1st DCA

1998); Sternberg v. Departnent of Professional Regul ation, Bd.

of Medi cal Examiners, 465 So. 2d 1324, (Fla. 1st DCA 1985).

37. In this case, the factual basis for the guilty plea
set forth in the Adm nistrative Conplaint is unsupported by

evidence. The facts underlying the charge to which the

13



Respondent ultimately entered a guilty plea established only

t hat once the Respondent becane aware that the Spielvogel claim
was fal se, the Respondent failed to informa clinical
psychol ogi st whom t he Respondent had obtained to testify on
behal f of M. Spiel vogel.

38. The question of an alleged perjury, which was the
subj ect of the remand, was not ultimtely addressed. The
Respondent testified that he was unaware that the Spielvogel's
reported threat was false prior to the Spielvogel/Cretul
conversation transcript information being provided to his
defense | awyers during the trial break. The Eleventh Circuit
Court decision states that the threat allegedly occurred during
a conversation on January 29 between M. Spielvogel and
M. Cretul, that M. Spielvogel was at honme at the tine of the
conversation, and that the Respondent had stipul ated that he was
not at Spielvogel's hone during the conversation, hence the
i ssue was remanded for the retrial which did not occur.

39. Assuming that the Administrative Conpl ai nt had
accurately alleged the facts to which the Respondent had entered
the plea, the issue then becones whether the crine conmtted is
related to the practice of nmedicine or to the ability to
practice nedicine, a question of |law and fact to be addressed in

an evidentiary hearing. Spuza v. Departnent of Health, 838 So.

2d 676 (Fla. 2d. DCA 2003).

14



40. As to whether the Respondent entered a guilty plea to
acrime directly related to the practice of nedicine or to the
ability to practice nedicine, the Adm nistrative Conpl ai nt
states as follows:

The qualities that are essential to the
practice of nedicine include respect for
human life, respect for property and
reput ati ons of persons, honesty, integrity,
judgnment and a wllingness to abide by the
laws of the State of Florida. Respondent
breached the trust and confidence the
citizenry and the Legislature of Florida
entrusted in himwhen he know ngly and
willfully failed to disclose that his

busi ness partner nmade fal se statenents to
the FBI. Respondent's conviction of
Accessory After the Fact denonstrates that
Respondent | acks these essential qualities
as well as a disregard for his role as a
physician and for the public's trust in him
Thus the crinme for which the Respondent was
found guilty and convicted is a crine
related to the practice of nedicine or to
his ability to practice nedicine.

41. The allegation clearly references facts that were not
established during the hearing. The factual basis underlying
t he Respondent’'s conviction does not establish the Respondent
"knowingly and willfully failed to disclose that his business
partner made fal se statenents to the FBI."

42. In support of the assertion that the Respondent's
conviction was of a crine related to the practice of nedicine or
to his ability to practice nedicine, the Petitioner relies on a

col l ection of previous disciplinary proceedi ngs wherein the

15



Petitioner has broadly interpreted the paraneters of nedical
practice to include a range of personal characteristics.

43. Statutes inposing a penalty nust always be construed
strictly in favor of the one agai nst whomthe penalty is inposed
and are never to be extended by construction. Liberal
construction to effectuate a public purpose cannot prevail over
a principle of law as firmy established as that regarding

statutory penalties. Holnberg v. Departnent of Natural

Resources, 503 So. 2d 944 (Fla. 1st DCA 1987).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Petitioner enter a final order
DI SM SSI NG t he Administrative Conplaint filed agai nst Janes S.
Pendergraft, M D

DONE AND ENTERED this 6th day of January, 2006, in

Tal | ahassee, Leon County, Flori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 6th day of January, 2006.

CCPI ES FURNI SHED

J. Blake Hunter, Esquire
Departnent of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Kenneth J. Metzger, Esquire
Fow er \Wite Boggs Banker P. A
Post O fice Box 11240

Tal | ahassee, Florida 32302

Kat hryn L. Kasprzak, Esquire

Fow er \Wite Boggs Banker, P.A
37 North Orange Avenue, Suite 500
Ol ando, Florida 32801

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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